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CASE  SUMMARIES 


Adverse  Actions 

EARLE  A.  ANTHONY  v.  DEPARTMENT  OF  DE- 
FENSE (Docket  No.  DC075282 10428) 

November  5,  1982 

6.120;  7.1151;  10.811 

After  the  agency  issued  a notice  on  November  10, 
1981  proposing  to  remove  him  from  the  position  of 
teacher,  appellant  filed  a petition  for  appeal  on  De- 
cember 8,  1981  and  then  a grievance  on  December 

17,  1981,  alleging  that  his  removal  was  based  on  race 
discrimination.  By  memorandum  dated  January  14, 
1982,  the  agency  informed  appellant  that  his  removal 
was  to  become  effective  on  January  24,  1982  and  that 
he  could  not  pursue  both  avenues  of  appeal.  The 
memorandum  directed  appellant  either  to  file  a griev- 
ance within  10  days  of  receipt  of  the  memorandum  or 
to  appeal  to  the  Board  within  20  days  of  the  effective 
date  of  the  removal.  Conseguently,  appellant  grieved 
his  removal  on  January  20,  1982  and  was  removed  on 
January  24,  1982. 

On  February  1,  1982,  the  Board's  presiding  official 
reguested  appellant  to  show  why  his  premature  peti- 
tion should  not  be  dismissed  for  lack  of  Board  jurisdic- 
tion under  5 C.F.R.  §1201.3.  Subseguently,  the  pre- 
siding official  received  correspondence  from  the 
agency  reguesting  that  appellant  clarify  whether  he 
was  appealing  to  the  Board  or  following  grievance 
procedures.  Also,  the  appellant  contacted  the  region- 
al office  several  times  to  submit  a copy  of  his  removal 
notice,  to  request  a hearing,  and  to  report  that  he  did 
not  know  that  he  could  not  appeal  his  proposed  re- 
moval to  the  Board.  Finding  that  appellant  filed  an 
untimely  appeal,  but  a timely  grievance,  and  that  ap- 
pellant could  not  appeal  the  agency's  action  to  the 
Board  under  5 U.S.C.  §7 121(d),  the  presiding  official 
dismissed  the  appeal.  Appellant  petitioned  for  re- 
view, and  the  agency  informed  the  Board  that  since 
appellant  had  withdrawn  his  grievance  on  February 

18,  1982,  the  Board  would  deny  him  the  opportunity 
to  argue  his  case  if  it  did  not  accept  his  appeal. 

The  Board  explained  that  according  to  5 U.S.C. 
§7121(d),  an  appellant  who  feels  that  he  has  been  af- 
fected by  a prohibited  personnel  practice  must  "time- 
ly elect  whether  to  appeal  the  action  to  this  Board  or 
grieve  the  action  through  the  procedures  set  forth  in 
the  collective  bargaining  agreement  under  which 


he/she  is  covered."  Citing  Giesler  v.  Department  of 
Transportation , 3 MSPB  367  (1980),  it  noted  that  it 
routinely  treats  collective  bargaining  agreements  just 
as  it  does  agency  regulations.  The  Board  pointed  out 
that  the  collective  bargaining  agreement  which  cov- 
ered appellant  reguires  that  agency  employees  pre- 
sent grievances  in  writing  within  10  days  "after  the  act 
or  specific  incident  giving  rise  to  the  grievance." 
Pointing  out  that  appellant's  removal  did  not  actually 
take  effect  until  January  24,  1982,  the  Board  deter- 
mined that  the  agency  improperly  advised  appellant 
that  his  10  days  to  grieve  the  action  ran  from  the  date 
of  the  notice  until  the  effective  date  of  the  removal.  In- 
stead, the  Board  noted,  the  agency  should  have  given 
appellant  the  option  of  appealing  to  the  Board  or 
grieving  the  action  as  of  the  effective  date  of  the  ac- 
tion. Noting  that  the  appellant  perfected  his  untimely 
appeal  on  February  12,  1982,  when  he  submitted  a 
copy  of  his  removal  notice  to  the  regional  office,  the 
Board  stated  that  appellant's  appeal  was  within  Board 
jurisdiction.  Finding  that  the  presiding  official  erred 
in  dismissing  appellant's  appeal,  the  Board  remanded 
the  case  to  the  regional  office  for  further  consider- 
ation. 


ARTHUR  A.  BRYANT  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  SF075281 10739) 

November  29,  1982 

1.3322;  1.3711;  8.210;  10.720 

Appellant  was  removed  from  the  position  of  fore- 
man of  mails  for  violating  agency  regulations  by 
being  arrested  and  convicted  under  state  law.  Ac- 
cording to  the  record,  appellant  was  arrested, 
charged,  sentenced,  and  fined  twice — once  for  ac- 
tions involving  a stolen  firearm  and  once  for  stealing  a 
car.  Both  convictions  were  as  a result  of  nolo  con- 
tendere pleas. 

When  appellant  appealed  his  removal  to  the 
Board's  regional  office,  the  presiding  official  noted 
that  the  Board  had  the  authority  to  apply  the  doctrine 
of  collateral  estoppel  to  preclude  relitigation  of  issues 
decided  in  an  earlier  proceeding.  However,  he  deter- 
mined that  a conviction  resulting  from  a nolo  con- 
tendere plea  "does  not  operate  as  a collateral  estop- 
pel in  a civil  suit."  Conseguently,  the  presiding  of- 
ficial reversed  the  agency's  action,  finding  no  inde- 


pendent  evidence  to  support  the  charges,  and  the 
agency  petitioned  for  review. 

In  considering  the  agency's  petition,  the  Board  dis- 
agreed with  the  presiding  official,  stating 

. . . the  clear  weight  of  authority  provides  that 
there  is  no  valid  distinction  between  a conviction 
upon  a plea  of  nolo  contendere  and  a conviction 
after  a guilty  plea  at  trial,  where  the  basis  of  the 
agency  action  is  the  uncontested  conviction  and 
not  any  admission  of  the  underlying  conduct  im- 
plied by  the  plea. 

The  Board  explained  that  a conviction  resulting  from 
a nolo  contendere  plea  is  regarded  the  same  as  any 
other  conviction  being  viewed  in  subseguent  pro- 
ceedings. Considering  that  nolo  contendere  pleas  are 
thus  indistinguishable  from  other  convictions  and  that 
both  the  courts  and  the  Board  have  applied  the  doc- 
trine of  collateral  estoppel  to  criminal  convictions  in 
civil  proceedings,  the  Board  concluded  that  the  doc- 
trine was  applicable  to  the  convictions  on  which  ap- 
pellant's removal  was  based.  Further,  the  Board  noted 
that  foreman  of  mails  was  an  important  position  re- 
quiring a responsible  person.  Stating  that  "the  agen- 
cy can  no  longer  maintain  . . . requisite  confidence  in 
appellant's  ability  to  handle  his  duties  in  a trustworthy 
manner,"  the  Board  found  sufficient  nexus  estab- 
lished between  appellant's  convictions  and  his  re- 
moval. Accordingly,  the  Board  reversed  the  initial 
decision  and  sustained  appellant's  removal. 


MERVYN  COUGHLAN  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  SF075281 10372) 

November  22,  1982 

1.400; 14.700 

Appellant,  a planner  and  estimator,  was  demoted  to 
the  position  of  equipment  mechanic  for  inefficiently 
planning  the  removal  of  turbines  from  a submarine. 
When  he  appealed  to  the  Board's  regional  office,  the 
presiding  official  sustained  the  charges  but  reversed 
the  demotion,  determining  that  the  agency  should 
have  considered  alternative  sanctions  before  choos- 
ing the  penalty  of  removal.  The  agency  petitioned  for 
review,  and  the  Office  of  Personnel  Management 
(OPM)  intervened,  both  questioning  the  presiding  of- 
ficial's application  of  Douglas  v.  Veterans  Administra- 
tion, MSPB  Docket  No.  AT075299006  (April  10,  1981), 
in  mitigating  the  penalty.  OPM  also  contended  that 
the  presiding  official  erred  in  determining  that  the 
agency  should  have  considered  the  alternative  of  de- 
moting appellant  to  the  position  of  shop  planner. 

The  Board  noted  that  although  Douglas  involved 
only  misconduct  cases,  it  is  also  applicable  to  cases 


involving  performance.  However,  citing  Van  Gilder 
v.  Department  of  the  Air  Force,  MSPB  Docket  No. 
DE07528010082  at  4 (February  22,  1982),  the  Board 
explained  that  "such  factors  as  the  employee's  past 
disciplinary  record,  past  work  record,  and  the  ade- 
quacy and  effectiveness  of  alternative  sanctions  are 
not  equally  applicable  to  performance  cases."  Point- 
ing out  that  overemphasizing  one  factor  is  inappropri- 
ate, the  Board  determined  that  the  presiding  official 
gave  too  much  weight  to  the  agency's  failure  to  con- 
sider alternative  sanctions. 

Because  of  the  presiding  official's  error,  the  Board 
considered  appellant's  affirmative  defenses,  includ- 
ing his  allegation  that  the  agency  erred  in  counting 
counseling  sessions  as  previous  disciplinary  inci- 
dents. Though  the  Board  agreed  with  appellant's  as- 
sertion that  agency  procedures  consider  counseling 
as  a non-disciplinary  corrective  action  and  unappeal- 
able, it  noted  that  neither  the  agency's  procedures 
nor  the  law  prohibits  the  agency  from  basing  an  en- 
hanced penalty  on  incidents  of  counseling.  Thus,  the 
Board  found  appellant's  claim  of  harmful  procedural 
error  without  basis. 

In  considering  the  reasonableness  of  the  penalty  in 
appellant's  case,  the  Board  explained  that  its  role  in 
reviewing  penalties,  as  described  in  Douglas,  in- 
cludes considering  relevant  factors  in  the  particular 
case.  The  Board  stated  that  in  appellant's  case,  these 
factors  included  his  past  performance,  his  length  of 
service,  and  the  deficiencies  in  his  performance  as  a 
planner  and  estimator.  The  Board  reviewed  the  rec- 
ord, which  revealed  that  appellant,  in  hampering  the 
efficiency  of  the  shipyard  and  in  making  errors  which 
caused  the  expenditure  of  additional  funds,  per- 
formed inadequately  as  a planner  and  estimator. 
However,  the  Board  also  noted  that  in  his  15 Id  years 
of  service,  appellant  had  performed  satisfactorily  in 
other  positions. 

The  Board  also  considered  appellant's  allegations 
that  he  had  not  been  previously  disciplined  for  poor 
performance  and  that  other  planners  had  made  simi- 
lar mistakes  but  had  not  been  disciplined.  The  Board 
pointed  out  that  the  agency  presented  evidence  that 
although  appellant  had  not  been  previously  disci- 
plined, he  had  been  given  a warning  for  poor  per- 
formance. Further,  the  agency  successfully  rebutted 
appellant's  testimony  concerning  instances  in  which 
planning  errors  were  made  but  did  not  result  in  disci- 
plining of  employees.  The  Board  reviewed  the  agen- 
cy's reasons  for  demoting  appellant — lack  of  attention 
to  his  job,  failure  to  take  his  duties  seriously,  failure  to 
try  to  perform  to  the  best  of  his  ability — and  noted  that 
such  characteristics  were  inappropriate  for  an  em- 
ployee in  a responsible  and  important  position  and 
that  appellant's  supervisors  had  apparently  lost  confi- 
dence in  his  ability  to  perform  satisfactorily.  Accord- 
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ingly,  the  Board  found  the  penalty  of  demotion  rea- 
sonable, reversed  the  initial  decision,  and  sustained 
the  agency's  action. 

DIANE  D'ELIA  v.  DEPARTMENT  OF  THE  TREASURY 

(Docket  No.  DC07528 110488) 

November  22,  1982 

1.345;  1.368 

Appellant  was  suspended  for  30  days  for  misuse  of  a 
government  vehicle.  According  to  the  record,  appel- 
lant had  the  use  of  a General  Services  Administration 
vehicle  while  on  temporary  duty  in  Atlanta,  Georgia. 
The  agency  contended  that  appellant  improperly 
used  the  vehicle  when  she  stopped  at  a disco  on  her 
way  back  to  her  motel  after  dinner.  When  appellant 
appealed  the  suspension  to  the  Board's  regional  of- 
fice, the  presiding  official  reversed  the  agency's  ac- 
tion. The  agency  filed  a petition  for  review,  disagree- 
ing with  the  presiding  official's  interpretation  of  perti- 
nent regulations.  Further,  the  agency  argued  that 
"deviation  from  route  between  official  business  loca- 
tions is  not  required  to  establish  misuse  of  a govern- 
ment vehicle"  and  that  "to  establish  such  a rule  would 
have  substantial  impact  on  government  beyond  the 
impact  in  this  appeal." 

The  Board  reviewed  the  agency's  "Handbook  of 
Employee  Responsibilities  and  Conduct,"  and  not,ed 
its  warning  that  "employees  are  prohibited  from  using 
government  vehicles  for  other  than  official  purposes." 
The  Board  noted  that  although  this  publication  did 
not  define  what  "official  purposes"  were,  the  agency's 
"Travel  Handbook"  defined  the  phrase  as  follows: 

. . . transportation  between  places  of  temporary 
duty;  between  places  of  duty  and  temporary  lodg- 
ing; and  when  public  transportation  is  unavail- 
able or  its  use  is  impracticable,  between  places  of 
duty  or  temporary  lodging  and  suitable  eating 
places,  drugstore,  barber  shops,  places  of  wor- 
ship, cleaning  establishments,  and  similar  places 
necessary  for  the  sustenance,  comfort,  or  health 
of  the  employee. 

The  Board  agreed  with  the  presiding  official's  find- 
ing that  appellant  did  not  misuse  the  vehicle  when  she 
stopped  at  the  disco  on  the  return  route  to  the  motel. 
However,  it  did  not  agree  with  the  agency's  argument 
that  the  initial  decision  makes  deviation  from  route  a 
requirement  to  establish  misuse.  Instead,  the  Board 
viewed  the  presiding  official's  consideration  of 
whether  appellant  deviated  from  her  route  as  "simply 
one  of  the  circumstances  to  be  considered  in  deter- 
mining the  overall  nature  of  the  trip."  Therefore,  the 
Board  ordered  the  agency  to  cancel  appellant's  sus- 
pension. 


JOHN  FARRELL  v.  VETERANS  ADMINISTRATION 

(Docket  No.  BN07528 110216) 

November  26,  1982 

1.310;  1.400;  3.1322;  7.410;  7.430 

Appellant  was  removed  from  the  position  of  house- 
keeping aid  for  failing  to  report  for  overtime  duty  as 
scheduled.  According  to  the  record,  appellant 
agreed  with  his  supervisor  to  report  for  overtime  duty 
on  a Saturday  and  was  placed  on  a formal  schedule  to 
work  that  day.  However,  appellant  neither  reported 
for  duty  that  day  nor  called  his  supervisor  to  notify 
him  that  he  would  be  absent.  When  the  Board's  re- 
gional office  considered  the  matter,  it  reversed  the 
agency's  action,  finding  that  under  the  collective  bar- 
gaining agreement,  appellant  was  not  obligated  to 
work  that  day.  Subsequently,  the  agency  petitioned 
for  review. 

The  Board  noted  that  appellant  and  the  agency  dis- 
agreed about  the  terms  of  the  collective  bargaining 
agreement — appellant  contending  that  under  the 
agreement,  he  was  not  required  to  report  for  duty  be- 
cause the  work  slated  for  that  overtime  period  was 
routine,  not  emergency.  The  agency  argued  that  the 
collective  bargaining  agreement  was  not  applicable 
to  appellant's  situation,  since  the  agreement  con- 
cerned only  mandatory  overtime,  not  voluntary  over- 
time. Reviewing  the  pertinent  provision  of  the  collec- 
tive bargaining  agreement  and  assuming  that  it  ap- 
plied to  voluntary  overtime,  the  Board  noted  that  it  re- 
quired that  "one  (1)  day  advance  notice  to  work  over- 
time shall  be  given"  and  that  "an  employee  has  the 
right  to  be  excused  from  overtime."  The  Board  stated 
that  because  appellant  volunteered  to  work,  or  gave 
notice  of  his  intent  to  work,  "the  requirement  . . . that 
the  agency  give  one  day  advance  notice  to  appellant 
to  work  overtime  was  not  necessary."  However,  the 
Board  stated  that  the  agreement  did  require  that 
"once  an  employee  had  been  scheduled  to  work  . . . 
in  order  for  that  employee  to  be  excused  from  over- 
time, he  had  to  request  that  the  agency  excuse  him 
from  duty."  Because  appellant  failed  to  do  so,  the 
Board  determined  that  the  agency's  charges  against 
him  were  proper. 

In  applying  Douglas  v.  Veterans  Administration, 
MSPB  Docket  No.  AT075299006  (April  10,  1981),  to 
appellant's  case,  the  Board  noted  that  the  seriousness 
of  appellant's  offense,  his  past  disciplinary  and  work 
records,  and  his  potential  for  rehabilitation  were  rele- 
vant factors  to  consider  in  determining  whether  the 
penalty  of  removal  was  appropriate.  Pointing  out  that 
appellant's  conduct  was  serious,  since  it  disrupted  the 
efficiency  of  the  service,  the  Board  noted  that  appel- 
lant had  been  employed  by  the  agency  for  only  two 
and  one-half  years  and  that  he  had  a lengthy  disci- 
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plinary  record.  The  Board  also  stated  that  the  agency 
had  previously  tried  to  remove  appellant,  but  because 
he  was  undergoing  alcohol  rehabilitation,  had  sus- 
pended him  instead,  obtaining  an  agreement  from 
him  that  a further  incident  of  absence  without  leave 
(AWOL)  would  lead  to  his  removal.  Noting  that  appel- 
lant's overtime  offense  occurred  just  two  weeks  after 
the  agreement  about  any  future  AWOL  offenses,  the 
Board  determined  that  appellant  had  not  shown  a po- 
tential for  rehabilitation.  Accordingly,  the  Board 
found  the  penalty  of  removal  reasonable;  it  reversed 
the  initial  decision  and  affirmed  the  agency  action  re- 
moving appellant. 

LOUIS  T.  JOHNSON  v.  DEPARTMENT  OF  TRANS- 
PORTATION. FEDERAL  AVIATION  ADMINISTRA- 
TION (Docket  No.  DC075281F0998) 

November  10,  1982. 

1.310;  1.640;  4.212;  8.290 

Appellant  was  removed  from  the  position  of  air  traf- 
fic control  specialist  for  participation  in  a strike 
against  the  United  States  government  and  for  absence 
without  leave  (AWOL).  According  to  the  record,  ap- 
pellant received  his  notice  of  removal  on  August  7, 
1981  and  called  his  supervisor  the  following  day  to  ask 
if  he  could  return  to  work.  Appellant  explained  that 
he  had  not  reported  for  duty  because  he  had  been 
frightened  by  the  reaction  of  another  air  traffic  con- 
troller when  he  told  that  controller  that  he  would  not 
support  a strike.  Appellant's  supervisor  told  him  that 
he  was  too  late  to  return  to  work  but  that  he  could  ap- 
pear for  an  interview  to  respond  to  the  proposed  re- 
moval notice.  Later  appellant's  supervisor  overheard 
a threatening  CB  radio  transmission  about  appellant's 
return  to  his  worksite  for  the  interview  and  reported 
the  substance  of  that  transmission  to  appellant. 

Appellant  appealed  his  removal  to  the  Board's  re- 
gional office.  At  the  hearing,  several  witnesses  testi- 
fied that  appellant  genuinely  seemed  to  be  in  fear  for 
his  life.  In  the  initial  decision,  the  presiding  official 
stated  that  appellant  "had  suffered  personal  problems 
which  left  him  ill-eguipped  to  deal  with  union  pres- 
sure." The  presiding  official  concluded  that  appellant 
did  not  withhold  his  services  in  concert  with  others, 
but  that  he  involuntarily  remained  absent  from  work 
because  he  was  afraid.  Thus,  the  presiding  official 
found  that  appellant  had  successfully  rebutted  the 
agency's  prima  facie  showing  that  he  had  participated 
in  the  strike.  The  presiding  official  sustained  the 
AWOL  charge  but  reversed  the  removal  and  ordered 
the  agency  to  substitute  a two-day  suspension;  subse- 
quently, the  agency  petitioned  for  review. 

The  agency  questioned  the  standard  used  by  the 
presiding  official  in  considering  whether  appellant's 


fear  that  strikers  would  retaliate  against  him  and  his 
family  was  sufficient  reason  to  render  his  absence 
from  work  involuntary.  The  Board  rejected  the  agen- 
cy's argument  that  the  standard  for  duress  involving 
criminal  activity  should  be  applied  in  appellant's 
case,  finding  such  standard  inappropriate,  since  an 
adverse  action  appeal  is  not  a criminal  proceeding. 
Further,  the  Board  compared  the  test  for  duress  in 
civil  actions,  but  found  that  standard  too  liberal  in 
light  of  the  serious  nature  of  the  charge  that  a federal 
employee  joined  in  a strike  against  the  government. 
The  Board  stated  that 

. . . allegations  of  menacing  tones  or  language 
. . . fear  of  "financial  ruin"  ...  or  jeopardy  to 
career  advancement  . . . exuberant  moral 
suasion  ...  or  any  vexation,  annoyance  or  pres- 
sure resulting  in  a state  of  mental  perturbation, 
reluctance  to  act  ...  or  a choice  of  inherently 
unpleasant  situations  . . . may  not  suffice  to  ren- 
der involuntary  appellant's  alleged  participation 
in  this  case. 

The  Board  cited  as  a more  appropriate  standard  for 
the  coercion  defense,  an  employee's  refusal  to  cross  a 
picket  line  as  a matter  of  principle  as  opposed  to  a re- 
fusal to  do  so  out  of  fear.  Citing  Duckett  and  Yardley 
v.  Tennessee  Valley  Authority,  MSPB  Docket  No. 
AT075280 10325  (February  19,  1982)  and  Jones  v. 
Tennessee  Valley  Authority,  MSPB  Docket  No. 
AT07528010300  (February  19,  1982),  the  Board  ex- 
plained that  in  order  to  establish  a defense  of  coer- 
cion, the  employee  must  demonstrate  that  his  failure 
to  report  for  work  was  the  result  of  a threat  of  physical 
danger  "which  a person  of  ordinary  firmness  would 
not  be  expected  to  resist."  The  Board  cited  several 
cases  in  which  employees  reported  for  work  for  sev- 
eral days  during  which  a strike  was  being  held  but 
were  physically  prevented  by  strikers  from  entering 
their  worksite  on  a subsequent  day.  The  Board  noted 
that  these  employees  also  provided  evidence  of  vio- 
lence and  mob  action  by  strikers 'and  that  coworkers 
testifying  on  their  behalf  corroborated  specific  inci- 
dents of  harassment.  Accordingly,  the  Board  found 
that  the  employees  had  successfully  rebutted  the 
agency's  prima  facie  case  of  strike  participation;  how- 
ever, it  could  not  make  such  finding  in  appellant's 
case. 

The  Board  noted  that  the  evidence  concerning  the 
CB  transmission,  which  included  a veiled  threat  to- 
wards appellant,  but  pointed  out  that  the  transmission 
occurred  after  appellant  had  already  received  the  no- 
tice concerning  his  unauthorized  absence  from  work. 
Further,  the  Board  noted  that  the  record  indicated  no 
evidence  of  violence  against  non-strikers  at  the  facil- 
ity which  employed  appellant  and  that  70  of  120  con- 
trollers reported  for  work  during  the  strike.  The  Board 
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also  pointed  out  that  appellant  made  no  attempt  to 
contact  his  supervisor  before  August  8 to  explain  his 
absence.  Therefore,  the  Board  found  that  appellant 
did  not  meet  the  standard  for  coercion  and  thus  did 
not  rebut  the  prima  facie  showing  of  strike  participa- 
tion. Accordingly,  the  Board  reversed  the  initial  deci- 
sion and  sustained  appellant's  removal. 

MATTHEW  KNUCKLES  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  SL075299049) 

November  19,  1982 

1.369;  1.400;  1.410; 1.430;  4.320 

Charged  with  converting  $86.08  in  postal  funds  to 
his  own  use  and  failing  to  follow  proper  Postal  Service 
procedures  regarding  postage  due  mail,  appellant 
was  removed  from  the  position  of  distribution,  window 
and  markup  clerk.  Upon  appellant's  appeal,  the 
Board's  regional  office  sustained  the  agency's  action. 
However,  the  Board  reopened  the  case  on  its  own  mo- 
tion, found  the  criminal  charges  against  appellant  un- 
supported by  the  record,  and  remanded  the  case  to 
the  regional  office  for  further  proceedings.  The  pre- 
siding official  again  sustained  the  removal,  and  sub- 
sequently, the  Board  denied  the  petition  for  review 
filed  by  appellant.  Appellant  then  appealed  to  the 
United  States  Court  of  Appeals  which  remanded  the 
case  to  the  Board  for  consideration  of  several  issues. 
Upon  the  court's  remand,  the  presiding  official  found 
that  appellant  had  failed  to  follow  Postal  Service  ac- 
countability methods,  that  appellant  had  not  violated 
pertinent  parts  of  the  agency's  "Employee  and  Labor 
Relations  Manual,"  and  that  a 60-day  suspension  was 
a more  appropriate  penalty  than  removal. 

The  agency  petitioned  for  review,  questioning  the 
presiding  official's  finding  that  appellant  was  unaware 
of  several  procedures  for  handling  postage  due  mail. 
The  Board  pointed  out  that  the  presiding  official  did 
find  that  appellant  knew  of  one  of  the  procedures  and 
that  he  sustained  the  charges  because  of  appellant's 
failure  to  follow  that  procedure.  The  Board  also  con- 
sidered the  agency's  argument  that  since  the  presid- 
ing official  found  that  shortages  resulted  from  appel- 
lant's carelessness  in  handling  postage  due  mail,  he 
should  not  have  mitigated  the  removal  penalty  to  a 60- 
day  suspension.  However,  the  Board  noted  that  the 
agency  failed  to  show  that  appellant's  accounting  er- 
rors were  intentional. 

In  considering  the  appropriateness  of  the  penalty, 
the  Board  noted  the  agency's  contention  that  it  was 
consistent  agency  practice  to  discharge  employees 
who  err  in  their  postage  due  transactions  or  who  come 
up  with  shortages.  However,  the  Board  pointed  out 
that  the  presiding  official  found  that  the  agency  had 


treated  two  employees  more  favorably  than  it  had  ap- 
pellant when  it  reinstated  them  after  proposing  their 
removal.  The  Board  noted  that  the  two  employees  had 
been  charged  with  more  serious  offenses  than  had  ap- 
pellant. Citing  Ramirez  v.  Department  of  the  Air 
Force,  MSPB  Docket  No.  DA07528010253  (December 
2,  1981),  the  Board  explained  that  the  burden  is  the 
agency's  to  provide  legitimate  reasons  for  treating 
employees  differently  when  evidence  exists  that  dis- 
parate penalties  are  levied.  The  Board  also  stressed 
that  the  charge  sustained  in  appellant's  case  was  not 
conversion,  but  failure  to  follow  proper  accounting 
procedures.  Further,  the  Board  pointed  out  that  ap- 
pellant's claim  that  he  was  never  formally  trained  in 
handling  postage  due  mail  was  not  contested  by  the 
agency.  Therefore,  the  Board  found  that  the  agency 
failed  to  show  that  the  presiding  official  erred  in  re- 
ducing the  penalty. 

The  Board  also  noted  the  agency's  contention  that 
because  of  previous  shortages  in  appellant's  account, 
he  had  no  potential  for  rehabilitation.  The  Board 
pointed  out  that  the  agency's  warnings  to  appellant 
had  indicated  that  shortages  would  result  in  his  reas- 
signment— not  that  his  failure  to  follow  procedures 
would  warrant  his  removal.  The  Board  pointed  out 
that  the  agency  did  not  contest  the  presiding  official's 
finding  that  it  routinely  tolerated  a certain  amount  of 
shortages — less  than  $100 — and  did  not  give  reason 
why  it  did  not  adhere  to  such  policy  in  appellant's 
case.  Accordingly,  the  Board  found  the  60-day  sus- 
pension to  be  a reasonable  penalty  and  denied  the 
agency's  petition. 

OTTO  LIZUT  v.  DEPARTMENT  OF  THE  ARMY 

(Docket  No.  PH075281 10266) 

November  30,  1982 

1.110;  1.120;  1.390;  11.141;  15.132;  17.400 

Appellant  was  removed  from  the  position  of  me- 
chanical engineer  based  on  several  charges,  includ- 
ing failure  to  comply  with  orders  to  undergo  fitness  for 
duty  examinations.  Appellant  appealed  to  the  Board's 
regional  office,  denying  all  charges  and  challenging 
the  agency's  decision  to  place  him  on  enforced  leave 
and  to  refuse  to  allow  him  early  optional  retirement 
following  a reduction  in  force  at  the  agency.  Appel- 
lant also  argued  that  he  was  entitled  to  a retroactive 
promotion  for  the  work  he  performed  before  and  after 
being  placed  on  enforced  leave. 

Upon  consideration  of  appellant's  appeal,  the  pre- 
siding official  found  that  the  matters  concerning  early 
optional  retirement  and  a retroactive  promotion  were 
not  within  Board  jurisdiction.  However,  the  presiding 
official  did  find  that  the  agency's  use  of  enforced 
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leave  was  appealable  in  that  it  constituted  a suspen- 
sion of  more  than  14  days.  Consequently,  the  presid- 
ing official  reversed  the  agency's  action  placing  ap- 
pellant on  enforced  leave,  finding  that  it  was  imposed 
without  regard  to  required  procedures  and  also  re- 
versed the  removal,  finding  that  the  agency  should 
have  filed  for  appellant's  disability  retirement  before 
taking  steps  to  remove  him.  Further,  the  presiding  of- 
ficial ordered  the  agency  to  require  appellant  to  un- 
dergo a psychiatric  examination  and  to  apply  for  dis- 
ability retirement  benefits  on  his  behalf,  based  on 
mental  disability,  either  if  he  refused  such  examina- 
tion or  if  such  examination  revealed  that  he  was  men- 
tally unfit  to  work.  The  agency  petitioned  for  review. 

The  Board  determined  that  the  presiding  official 
properly  applied  the  three-part  test  found  in  Mosely 
v.  Department  ot  the  Navy,  4 MSPB  220  (1980),  to  de- 
termine that  appellant's  enforced  leave  was  actually  a 
suspension.  Discussing  the  issue  regarding  disability 
retirement,  the  Board  cited  Brink  v.  Veterans  Admin- 
istration, 4 MSPB  419  (1980),  and  explained  that  an 
agency  is  obligated  to  determine  whether  an  em- 
ployee is  totally  disabled  by  requiring  the  employee 
to  undergo  a fitness  for  duty  examination.  The  Board 
added  that  if  an  employee  is  totally  disabled  by  a men- 
tal or  emotional  condition,  the  agency  must  apply  on 
his  behalf  for  disability  retirement  "where  the  em- 
ployee is  unable  or  unwilling  to  do  so."  The  Board  fur- 
ther explained  that  regulations  protect  the  employee 
from  "unwarranted  fitness  for  duty  examinations  or  al- 
legations of  mental  incompetence  brought  about  by 
whim."  The  Board  considered  the  reasonableness  of 
the  agency's  actions  in  appellant's  case  and  pointed 
out  that  appellant's  behavior  could  have  been  inter- 
preted merely  as  an  attitude  problem  or  as  disagree- 
able temperament  rather  than  an  indication  of  mental 
instability.  However,  based  on  appellant's  behavior, 
the  agency  foresaw  the  possibility  of  a mental  disabil- 
ity and  thus  ordered  the  fitness  for  duty  examination. 

According  to  the  record,  appellant  refused  to  be 
examined  by  a psychiatrist  and  was  against  disability 
retirement.  Noting  that  the  available  medical  evi- 
dence concerning  appellant's  condition  indicated 
that  appellant  had  to  be  examined  further  before  any 
conclusions  could  be  reached,  the  Board  found  noth- 
ing to  substantiate  that  appellant  was  mentally  dis- 
abled for  employment  purposes.  Thus,  it  concluded 
that  the  agency  had  no  obligation  to  apply  for  appel- 
lant's disability  retirement  in  lieu  of  initiating  an  ad- 
verse action  against  him.  Accordingly,  the  Board  af- 
firmed the  part  of  the  initial  decision  reversing  the 
agency's  action  placing  appellant  on  enforced  leave 
and  reversed  the  part  of  the  initial  decision  restoring 
appellant  to  his  position. 


RAYMOND  E.  SMITH  v.  DEPARTMENT  OF  THE  AIR 
FORCE  (Docket  No.  AT075281 10764) 

November  29,  1982 

1.120;  14.000000 

The  agency  filed  a petition  for  review  of  the  initial 
decision  in  which  the  presiding  official  reduced  ap- 
pellant's penalty  of  demotion  to  a 30-day  suspension. 
Specifically,  the  agency  questioned  the  presiding  of- 
ficial's order  to  suspend  appellant  for  30  calendar 
days  from  the  effective  date  of  the  demotion  action, 
contending  that  such  "retroactive  suspension  . . . 
would  result  in  an  employee  actually  having  worked 
for  a 30  day  period  without  compensation." 

In  considering  the  petition,  the  Board  explained 
that  according  to  5 U.S.C.  §7501 , a suspension  is  "the 
placing  of  an  employee,  for  disciplinary  reasons,  in  a 
temporary  status  without  duties  and  pay."  (Emphasis 
added.)  The  Board  pointed  out  that  during  the  period 
identified  by  the  presiding  official  for  suspension — 30 
calendar  days  from  the  effective  date  of  the  demo- 
tion— appellant  was  working  in  the  position  to  which 
he  had  been  demoted.  Therefore,  the  Board  found 
that  appellant  was  not  "without  duties"  during  the  sus- 
pension period  and  concluded  that  the  presiding  of- 
ficial's order  violated  5 U.S.C.  §7501.  Accordingly, 
the  Board  affirmed  the  initial  decision  as  modified  and 
ordered  the  agency  to  restore  appellant  to  his  former 
position  with  back  pay  and  then  to  suspend  appellant, 
placing  him  in  a status  without  both  duties  and  pay  for 
30  days. 

Attorney  Fees 

RALPH  M.  BATCHELDER  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  BN0752801007ADD) 
November  22,  1982 

14.520;  14.522;  14.525 

Appellant  petitioned  for  review  of  an  addendum  de- 
cision in  which  the  presiding  official  denied  appel- 
lant's request  for  attorney  fees  as  not  warranted  in  the 
interest  of  justice.  Citing  Allen  v.  U.S.  Postal  Service, 
2 MSPB  582  (1980),  the  Board  explained  that  in  order 
for  attorney  fees  to  be  awarded,  the  appellant  must  be 
the  prevailing  party,  the  award  must  be  warranted  in 
the  interest  of  justice,  and  the  fees  awarded  must  be 
reasonable.  The  Board  added  that  according  to  Allen, 
awards  are  warranted  under  certain  circumstances, 
such  as  when  the  agency's  action  is  clearly  without 
merit,  when  the  action  was  taken  in  bad  faith,  or  when 
the  agency  knew  it  would  not  prevail  on  the  merits. 
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In  considering  appellant's  petition,  the  Board  found 
him  to  be  the  prevailing  party.  However,  stating  that 
"the  agency  acted  reasonably  and  in  good  faith  in 
bringing  [its]  charges  against  appellant,"  the  Board 
could  not  find  that  an  award  of  attorney  fees  was  war- 
ranted in  the  interest  of  justice.  Discussing  the  first 
charge — that  appellant  failed  to  report  the  on-duty  as- 
sault of  a subordinate  female  employee — the  Board 
noted  that  appellant  claimed  that  the  assault  occurred 
off  duty.  Appellant  contended  that  the  agency  acted 
in  bad  faith  by  continuing  to  press  the  charge  regard- 
ing the  assault  after  he  had  related  his  view  of  it  to  an 
agency  investigator  and  in  his  oral  reply  to  the 
charges.  Finding  that  appellant's  assertions  "do  not 
establish  the  type  of  circumstances  which  would  show 
that  attorney  fees  are  warranted  in  the  interest  of  jus- 
tice," the  Board  pointed  out  that  appellant,  in  es- 
sence, was  contending  that  his  statements  regarding 
the  assault  should  be  given  more  credence  than  those 
of  the  assaulted  employee.  The  Board  found  no  evi- 
dence to  compel  the  agency  to  do  so. 

The  second  charge  was  that  appellant  altered  agen- 
cy policy  without  proper  authorization — specifically, 
that  he  banned  females  from  overtime  work  unless 
they  were  accompanied  by  a male.  Appellant  con- 
tended that  such  a charge  would  not  prevail  on  the 
merits,  since  the  agency  did  not  sufficiently  inquire 
into  the  facts  of  the  matter.  However,  the  Board  point- 
ed out  that  appellant  did  not  respond  to  the  second 
charge  in  his  oral  reply,  and  thus  presented  no  facts' to 
the  agency  so  that  it  could  inquire  further  into  the  sit- 
uation on  which  the  charge  was  based.  Consequently, 
the  agency  relied  on  allegations  made  by  two  of  ap- 
pellant's subordinate  employees  to  sustain  the  second 
charge.  The  Board  noted  that  although  the  presiding 
official  found  the  charge  unsupported  by  the  record, 
such  finding  did  not  establish  that  the  charge  was 
clearly  without  merit. 

The  appellant  also  alleged  that  the  agency's  filing 
of  the  petition  for  review  of  the  initial  decision  unnec- 
essarily delayed  the  appeal  and  showed  bad  faith. 
However,  the  Board  found  appellant's  contention  in- 
appropriate in  light  of  the  agency's  statutory  right  to 
petition.  Therefore,  finding  that  appellant  failed  to 
show  that  attorney  fees  were  warranted  in  the  interest 
of  justice,  the  Board  denied  his  petition  for  review. 


BRIAN  J.  WALLACE  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  NY531D8 190028) 

November  22,  1982 

14.500;  14.510;  14.540 

Appellant  petitioned  for  review  of  an  addendum  de- 
cision denying  his  motion  for  attorney  fees.  Accord- 


ing to  the  record,  appellant's  attorney  claimed  more 
than  $5,000  in  fees — including  charges  for  billable 
hours,  for  the  annual  leave  and  leave  without  pay  he 
used  while  representing  appellant,  and  for  miscella- 
neous photocopying,  postage,  and  transportation  ex- 
penses. However,  the  presiding  official  denied  the 
motion,  finding  that  18  U.S.C.  §205  precluded  such 
award  to  appellant's  counsel  since  he  was  a federally 
employed  attorney. 

According  to  18  U.S.C.  §205,  a federal  employee 
who  represents  anyone  in  a proceeding  in  which  the 
United  States  is  a party,  is  subject  to  fines  and  impris- 
onment. However,  the  statute  does  not  prohibit  a fed- 
eral employee 

. . . from  acting  without  compensation  as  agent 
or  attorney  for  any  person  who  is  the  subject  of 
disciplinary,  loyalty,  or  other  personnel  adminis- 
tration proceedings  in  connection  with  those  pro- 
ceedings. 

In  applying  such  statute  to  appellant's  case,  the  Board 
noted  his  assertion  that  the  fees  requested  by  his  attor- 
ney did  not  constitute  compensation  for  personal  ser- 
vices, but  reimbursement  for  costs  incurred  because 
of  "the  Federal  Government's  deliberate  policy  of  not 
providing  adequate  official  time  to  represent  its  em- 
pjoyees."  The  Board  also  noted  that  although  appel- 
lant seemed  to  accept  that  18  U.S.C.  §205  prohibited 
an  award  for  billable  hours,  he  contended  that  the 
statute  did  not  preclude  reimbursement  for  costs. 
However,  in  considering  whether  the  statute — along 
with  5 U.S.C.  §7701  (g)(1) — permitted  an  award  of 
costs  to  federally  employed  attorneys  representing 
federal  employees,  the  Board  stated  that  "it  is  clear 
that  18  U.S.C.  §205  bars  appellant's  attorney  from  re- 
ceipt of  attorney  fees." 

The  Board  explained  that  in  O'Donnell  v.  Depart- 
ment of  Interior , 2 MSPB  604  (1980),  it  established  cri- 
teria for  finding  an  award  of  attorney  fees  warranted 
under  5 U.S.C.  §7701  (g)(1).  The  Board  noted  that 
nothing  in  O'Donnell  implied  “that  costs  are  sever- 
able from  an  award  of  attorney  fees  per  se."  The 
Board  determined  that  costs  are  a part  of  attorney  fees 
and  that  an  award  of  costs  alone  is  not  authorized  by  5 
U.S.C.  §7701  (g)(1).  Accordingly,  the  Board  affirmed 
the  initial  decision  as  modified. 
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Retirement 

PHILIP  S.  FAMULARY  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  NY083181 10012) 
November  4,  1982 

6.100;  15.200 

Appellant,  a disability  retirement  annuitant,  was 
found  not  entitled  to  continuance  of  his  annuity  by  the 
Office  of  Personnel  Management  (OPM).  According 
to  the  record,  appellant  began  receiving  such  annuity 
in  1976.  As  reguired  by  5 C.F.R.  §831 .502(c)(1),  he 
annually  reported  his  income  from  part-time  work. 
When  OPM  determined  that  appellant  had  been  re- 
stored to  his  earning  capacity  according  to  5 U.S.C. 
§8837(d)  and  took  action  to  cancel  his  annuity,  appel- 
lant appealed  to  the  Board's  regional  office.  Conse- 
guently,  the  presiding  official  reversed  OPM's  deci- 
sion, and  OPM  petitioned  for  review. 

In  its  petition,  OPM  guestioned  the  presiding  offi- 
cial's interpretation  of  the  pertinent  part  of  the  statute 
which  states  that: 

Earning  capacity  is  deemed  restored  if  in  each  of 
two  succeeding  calendar  years,  the  income  of  the 
annuitant  from  wages  or  self-employment  or  both 
eguals  at  least  80  percent  of  the  current  rate  of 
pay  of  the  position  occupied  immediately  before 
retirement. 

OPM  argued  that  the  presiding  official  erred  in  in- 
cluding the  "cost  of  living  adjustment”  (COLA)  with 
the  base  salary  in  computing  the  "current  rate  of 
pay'  " and  that  inclusion  of  the  COLA  went  against 
the  terms  of  the  collective  bargaining  agreement  be- 
tween the  United  States  Postal  Service  and  its  employ- 
ees. 

Citing  Giesler  v.  Department  of  Transportation , 3 
MSPB  367  (1980),  the  Board  explained  its  practice  of 
treating  the  provisions  of  a collective  bargaining 
agreement  just  as  it  would  the  provisions  of  an  agen- 
cy's regulations.  The  Board  reviewed  Article  IX  of  the 
collective  bargaining  agreement  between  the  Postal 
Service  and  its  employees  and  found  it  ambiguous  as 
to  whether  the  COLA  should  be  included  in  determin- 
ing the  "basic  pay"  of  a postal  worker.  The  Board  not- 
ed that  the  statutory  definition  of  base  pay  does  not  in- 
clude "bonuses,  allowances,  overtime  pay  . . . pay 
given  in  addition  to  the  base  pay  of  the  position  as 
fixed  by  law  or  regulation"  and  concluded  that  the 
"only  reasonable  interpretation  of  [5  U.S.C.  §8331(3)] 
reguires  the  inclusion  of  the  COLA  for  purposes  of 
determining  the 'current  rate  of  pay.'  " 

As  a point  of  comparison,  the  Board  noted  that  for 
employees  in  the  competitive  and  excepted  service, 


the  COLA  is  not  among  the  itemized  allowances,  spe- 
cial rates  of  pay,  and  differentials  which  are  excluded 
from  basic  pay.  Further,  the  Board  pointed  out  that 
under  5 U.S.C.  §5305,  "general  schedule”  pay  is  un- 
der a statutory  pay  system  and  therefore  subject  to  ad- 
justments by  the  President.  Noting  that  the  President 
has  the  authority  to  grant  federal  employees  compara- 
bility pay  adjustments,  the  Board  explained  that  such 
adjustments  are  added  to  the  basic  pay  of  the  position 
in  question.  The  Board  also  pointed  out  that  the  OPM 
worksheet  used  to  determine  whether  an  annuitant 
has  earned  more  than  80  percent  of  the  current  rate  of 
pay  defines  "current  salary"  as  the  annual  base  pay  of 
the  position  on  December  31  of  the  year  for  which  in- 
come is  reported.  The  Board  stated  that  according  to 
such  instructions,  "OPM  must  consider  the  postal 
COLA  for  that  year  where  the  COLA  has  in  fact  be- 
come part  of  the  base  pay." 

OPM  argued  that  since  it  is  the  administrative  body 
charged  with  the  administration  of  5 U.S.C.  §8337(d), 
the  Board  should  give  deference  to  its  interpretation 
of  the  statute.  However,  considering  that  comparabil- 
ity increases  to  the  base  pay  for  general  schedule  em- 
ployees are  considered  base  pay — not  additional 
pay — and  considering  that  OPM  gave  no  legal  au- 
thority for  excluding  the  COLA  from  the  base  pay  of 
postal  workers,  the  Board  found  compelling  indica- 
tions that  OPM's  interpretation  of  the  applicable  stat- 
ute was  wrong.  Therefore,  the  Board  affirmed  the  ini- 
tial decision  as  modified  and  ordered  OPM  to  cancel 
its  action  discontinuing  appellant's  annuity. 


Termination  During  Probation 

CHARLES  J.  POMMERT  v.  DEPARTMENT  OF  THE 
ARMY  (Docket  No.  PH315H81 10393) 

November  26,  1982 

3.160;  8.3218;  10.12111;  10.1322 

Appellant,  a dental  officer,  was  terminated  during 
his  probationary  period  for  insubordination  toward 
the  dental  activity  commander.  The  charge  was  based 
on  three  incidents,  including  one  occasion  when  ap- 
pellant was  being  counseled  about  his  repeated  ab- 
sences without  leave.  Appellant  appealed  his  termi- 
nation to  the  Board's  regional  office,  alleging  marital 
status  discrimination.  The  presiding  official  found 
that  although  appellant  established  a prima  facie  case 
of  discrimination,  his  insubordination  was  supported 
by  the  evidence  and  was  a legitimate  nondiscrimina- 
tory  reason  for  terminating  him.  Therefore,  the  pre- 
siding official  dismissed  the  appeal  for  lack  of  juris- 
diction. 
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The  Board  denied  appellant's  petition  for  review, 
but  reopened  his  case  on  its  own  motion  to  consider 
the  matter  of  marital  status  discrimination.  Reviewing 
the  record,  the  Board  noted  that  appellant's  allegation 
of  discrimination  stemmed  from  the  agency's  refusal 
to  allow  him,  a divorced  parent,  to  leave  early  to  tend 
to  his  children.  The  Board  pointed  out  that  appellant's 
"allegation  of  marital  status  discrimination  is  not 
based  on  his  status  as  single  but  rather  on  his  conten- 
tion that  he  was  entitled  to  leave  early,  despite  the  ab- 
sence of  accrued  leave,  because  of  family  obliga- 
tions.'' Thus,  the  Board  pointed  out  that  appellant's 
need  to  leave  early  had  nothing  to  do  with  his  being 
single  or  divorced,  but  resulted  from  his  responsibil- 
ity for  the  care  of  his  children.  Noting  that  all  parents, 
regardless  of  their  marital  status,  had  such  a responsi- 
bility, the  Board  could  not  find  that  the  agency's  fail- 
ure to  grant  appellant's  reguest  to  leave  early  consti- 
tuted marital  status  discrimination.  Therefore,  the 
Board  found  that  the  presiding  official  erred  in  find- 
ing that  appellant  established  a prima  facie  case  of 
discrimination.  The  Board  affirmed  the  initial  deci- 
sion as  modified  and  dismissed  the  appeal  for  lack  of 
jurisdiction. 
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INDEX 


NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  orders,  as  well  as 
other  issuances  listed  under  "Board  Orders,"  are  in- 
dexed according  to  the  key  number  system  used  in  the 
published  volumes,  Decisions  of  the  United  States 
Merit  Systems  Protection  Board.  The  index  numbers, 
which  indicate  the  subjects  found  in  the  decision,  are 
listed  after  the  order  date.  There  are  18  main  subject 
areas.  These  are  described  under  "Major  Topics  and 
Scope  Notes."  The  "Outline  of  Topics"  divides  each 
major  topic  into  more  specific  subtopics. 


MAJOR  TOPICS  AND  SCOPE  NOTES 

Topic 

1.000000  ADVERSE  ACTIONS 

Certain  personnel  actions  are  designated  as  "ad- 
verse actions"  under  Chapter  75  of  the  Civil  Service 
Reform  Act  of  1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  governing  those 
actions  and  distinguishes  other  personnel  actions  not 
designated  as  "adverse  actions"  under  Chapter  75. 
This  topic  also  encompasses  cases  involving  Board 
consideration  of  penalties  in  adverse  action  cases  in- 
cluding the  mitigation  of  penalties.  Board  cases  con- 
cerning procedures  governing  adverse  actions  are  lo- 
cated under  Practice  and  Procedure  (10.000000) , and 
opinions  relating  to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000).  Cases  regard- 
ing remedies  available  to  the  Board  in  adverse  action 
cases  are  located  in  Remedies  (14. 000000). 

2.000000  CONSTITUTIONALITY 

This  topic  references  opinions  in  which  the  Board 
has  considered  constitutional  aspects  of  cases  before 
it.  Included  are  claims  pursuant  to  specific  constitu- 
tional provisions,  as  well  as  claims  derived  from  con- 
stitutional provisions,  such  as  the  right  to  privacy. 
Constitutional  claims  relative  to  discrimination  are  in 
Discrimination  (3.000000). 

3.000000  Discrimination 

This  topic  refers  to  Board  cases  concerning  the  sub- 
stantive law  of  prohibited  discrimination  pursuant  to 
the  Civil  Service  Reform  Act  of  1978.  Also  included 


are  cases  relating  to  affirmative  action  and  disparate 
treatment  of  similarly  situated  employees.  Questions 
of  evidence,  jurisdiction,  practice  and  procedure, 
and  remedial  action  in  discrimination  cases  are 
referenced  in  Evidence  (4.000000) , Jurisdiction 
(6.000000) , Practice  and  Procedure  (10.000000) , and 
Remedies  (14.000000) , respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing  with  substantive 
rules  of  evidence  employed  by  the  Board,  as  well  as 
cases  concerning  the  harmful  error  standard  in  the 
Act.  The  Board  is  bound  by  statutory  burdens  of 
proof,  and  cases  referencing  the  Board's  interpreta- 
tion of  such  burdens  are  also  included  here. 

5.000000  Freedom  of  Information,  Privacy,  and 
Sunshine  acts 

This  topic  references  Board  cases  relating  to  the 
Freedom  of  Information,  Privacy,  and  Sunshine  Acts. 

6.000000  JURISDICTION 

This  topic  includes  cases  in  which  the  Board  has 
made  specific  reference  to  jurisdiction  under  the 
Civil  Service  Reform  Act  of  1978,  as  well  as  cases 
dealing  with  issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to  certain  enti- 
ties, this  topic  includes  cases  dealing  with  jurisdic- 
tional questions  particularly  related  to  such  entities. 
Included  also  are  Board  cases  dealing  with  its  en- 
forcement power,  which  is  a matter  of  continuing 
jurisdiction,  and  cases  under  the  Act's  savings  provi- 
sion. Jurisdiction  over  appeals  related  to  retirement  is 
covered  under  Retirement  (15. 00Q000). 

7.000000  LABOR -MANAGEMENT  RELATIONS 

This  topic  contains  cases  arising  under  Title  VII  of 
the  Act,  including  collective  bargaining  issues  and 
the  rights  of  individual  employees.  Title  VII  grievance 
procedure  cases  brought  before  the  Board  are  also  lo- 
cated under  this  topic. 

8.000000  PARTICULAR  EMPLOYMENT  CATEGORIES 

The  Civil  Service  Reform  Act  of  1978  has  provisions 
specifically  applicable  to  certain  categories  of  em- 
ployees. This  topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  applicable  to 
such  employee  categories  were  discussed  by  the 
Board,  and  in  which  such  special  provisions  were  ger- 
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mane  to  the  resolution  of  the  case.  Included  are  cases 
dealing  with  the  merit  pay  provisions  of  the  Act  and 
the  Senior  Executive  Service. 

9.000000  PERFORMANCE  RELATED  ACTIONS 

This  topic  references  cases  dealing  with  perfor- 
mance related  actions  under  Chapter  43  of  the  Act, 
including  procedural  rights  and  standards  of  proof 
under  Chapter  43,  where  performance  appraisal  sys- 
tems have  been  implemented.  Also  included  are  cases 
dealing  with  performance  appraisal  actions  under 
Chapter  75,  where  Chapter  43  appraisal  systems  have 
not  yet  been  implemented. 

10.000000  PRACTICE  AND  PROCEDURE 

This  is  the  major  topic  referencing  cases  which  set 
out  the  procedural  rules  for  matters  before  the  Board, 
its  administrative  law  judges,  and  its  presiding  offi- 
cials. Matters  such  as  timeliness  and  technical  filing 
rules  are  included  here,  as  well  as  the  concepts  of 
former  adjudication  and  representation  of  parties. 

1 1 .000000  PROHIBITED  PERSONNEL  PRACTICES 

The  Civil  Service  Reform  Act  of  1978  lists  merit  sys- 
tems principles  governing  the  Federal  work  force  and 
defines  prohibited  personnel  practices  that  may  not 
be  taken  against  Federal  employees.  This  topic  is  lim- 
ited to  cases  in  which  the  Board  has  interpreted  these 
provisions  and  related  matters. 

12.000000  REDUCTIONS  IN  FORCE 

This  topic  refers  to  Board  cases  dealing  with  reduc- 
tions in  force,  including  agency  justifications  for  tak- 
ing such  actions  and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978  empowers  the 
Board  to  review  regulations  promulgated  by  the  Of- 


fice of  Personnel  Management  and  implementing  reg- 
ulations of  other  agencies.  This  topic  references 
Board  opinions  dealing  with  such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  dealing  with  the 
remedial  powers  of  the  Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involving  issues  re- 
lating to  the  retirement  of  Federal  employees. 

16.000000  SPECIAL  COUNSEL 

This  topic  references  Board  cases  relating  to  the  Of- 
fice of  Special  Counsel,  including  the  prosecution  of 
Hatch  Act  cases  and  violations  of  the  Federal  Employ- 
ees Flexible  and  Compressed  Work  Schedules  Act. 
The  filing  reguisites  for  complaints  before  the  Special 
Counsel  are  included  here,  while  procedural  regui- 
sites in  Special  Counsel  cases  before  the  Board  are  in 
Practice  and  Procedure  (10. 000000). 

17.000000  SUITABILITY  AND  FITNESS  FOR  DUTY  EXAM- 
INATIONS 

This  topic  references  cases  dealing  with  issues  of 
suitability.  Included  also  are  cases  involving  fitness- 
for-duty  examinations. 

18.000000  EMPLOYMENT  PRACTICES 

This  topic  references  cases  concerning  the  substan- 
tive law  governing  employment  practices  and  distin- 
guishes employment  restrictions  that  are  not  appeal- 
able  employment  practices. 
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OUTLINE  OF  TOPICS 

(With  Key  Numbers) 


1 .000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


1.110  Removal 

1.111  Involuntary  Resignation  or  Retirement 

1 . 1 20  Suspension  ior  more  than  1 4 days 

1.121  Enforced  Leave 

1.130  Reduction  in  Grade 

1.131  Involuntary  Demotion 

1.1 40  Reduction  in  Pay 

1.150  Furlough  of  30  days  or  less 

1 . 1 60  Adverse  Action  by  Office  of  Personnel  Management 

1 .200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.210  Suspension  for  less  than  14  days 

1 .220  Letter  of  Reprimand 

1 .230  Actions  Based  on  Unacceptable  Performance 

1 .231  Denial  of  Within-Grade  Step  Increase 

1 .232  Reduction  in  Grade 

1.233  Removal 

1 .240  Reduction  in  F orce 

1 .250  Reduction  in  Rank 

1 .300  Substantive  Charges 

1.310  Attendance  Related 

1.311  Absence  W ithout  Leave 

1.312  Abuse  of  Leave 

1.313  Tardiness 

1 .314  Efficiency  of  the  Service — Attendance 

1 .320  Alcohol  and  Drug  Related 

1.321  On-Duty  Conduct 

1.322  Off-Duty  Conduct 

1.330  Criminal  Conduct 

1.331  On-Duty  Conduct 

1.3311  Criminal  Charges 

1.3312  Criminal  Conviction 

1 .332  Off-Duty  Conduct 

1.3321  Criminal  Charges 

1 .3322  Criminal  Conviction 

1 .340  Dishonest  Work  Related  Conduct 

1.341  Bribery 

1.342  Embezzlement 

1.343  Falsification 

1 .3431  Medical  Record 

1 .3432  Employment  Applications 

1.3433  Time  and  Work  Records 

1.344  Fraud 

1 .345  Misappropriation  and/or  Misuse  of  Government  Property 

1 .346  Malfeasance  in  Office 

1 .350  Prohibited  Political  Activity 

1 .360  Other  Work  Related  Charges 

1.361  Abuse  of  Authority 

1.3611  Sexual  Harassment 

1.3612  Prohibited  Discrimination 

1.362  Conflict  of  Interest 

1 .363  Insubordination 

1 .3631  Refusal  to  Accept  Reassignment 

1.364  Gross  Waste 

1 .365  Creation  of  Danger  to  Public  Health  and  Safety 

1 .366  Insolence 

1.367  Violence 

1 .368  Unauthorized  Activities 
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1.369 

1.370 

1.371 
1.3711 

1.380 

1.390 


1.410 

1.420 

1.430 


1.510 

1.511 

1.512 

1.513 

1.520 

1.521 

1.522 

1.530 

1.540 

1.550 

1.560 

1.561 

1.562 

1.570 


1.610 

1.620 

1.630 

1.640 


2.110 

2.120 

2.130 


2.210 

2.220 

2.230 


2.310 

2.311 
2.3111 

2.312 

2.313 

2.320 

2.321 

2.3211 

2.3212 


"Failure  to"  Charges 

Charges  Related  to  Off-Duty  Conduct 

Efficiency  of  the  Service 
Nexus 

Classification  and  Qualifications  Requirements 
Performance  Related 


1 . 400  Board  Consideration  of  Penalties 


Mitigation  of  Penalty 
Prior  Disciplinary  Record 

Disparate  Treatment  of  Similarly  Situated  Employees 

1 .500  Procedural  Rights  In  Adverse  Actions 


Notice 

Crime  Provision 

Emergency  Suspension  During  Notice  Period 
Reasons 

Reply 

Written  Reply 
Oral  Reply 

Review  of  Materials  on  Which  Action  Based 
Right  to  Representation 
Proposing  and  Deciding  Official 
Appeal  to  Merit  Systems  Protection  Board 

Burden  of  Proof 

Efficiency  of  the  Service — Generally 

Decision 


1.600  Defense 


Stale  Charges 
Mental  Conditions 
Animus 
Coercion 


2.000000  Constitutionality 

2.100  Due  Process 


Liberty  Rights  or  Interest 
Property  Rights  or  Interest 
Requisite  Administrative  Procedures 

2.200  Criminal  Constitutional  Considerations 


Self-Incrimination 
Right  to  Counsel 
Double  Jeopardy 

2.300  First  Amendment  Freedoms 

Freedom  of  Speech 

Relation  of  Efficiency  of  the  Service 

Defamation 

Balancing  Test 

Mixed  Motive 

Freedom  of  Religion 

Relation  of  Efficiency  of  the  Service 

Free  Exercise 

Establishment 
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2.400  Right  To  Privacy 


3.000000  Discrimination 

3.100  Prohibited  Discrimination 

3.110  Age  Discrimination 

3.111  Age  Discrimination  in  Employment  Act  of  1967,  29  U.S.C.  631 , 633a 

3.120  Race.  Color,  and  National  Origin  Discrimination 

3.121  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130  Handicap  Discrimination 

3.131  Handicapping  Condition 

3.1311  Physical  Disability 

3.1312  Mental  Disability 

3.1313  Alcoholism  and  Drug  Abuse 

3.132  Rehabilitation  Act  of  1973,  29  U.S.C.  791 

3.1321  Reasonable  Accommodation 

3.13211  Undue  Hardship 

3.1322  Rehabilitation 

3.133  Qualified  Handicapped  Employee 

3.140  Sex  Discrimination 

3.141  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.142  Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

3.143  Sexual  Preference 

3.144  Sexual  Harassment 

3.150  Religious  Discrimination 

3.151  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.160  Marital  Status  Discrimination 

3.170  Discrimination  on  the  Basis  of  Political  Affiliation 

3.200  Disparate  Treatment  of  Similarly  Situated  Employees 
3.300  Affirmative  Action 

3.310  Minorities 

3.320  Handicapped  Persons 

3.330  Women 

3.400  Burdens  of  Proof 

3.410  Prima  Facie  Case 

3.420  Legitimate  Non-discriminatory  Reason 

3.430  Pretext 


4.000000  Evidence 

4.100  Admissibility 


4.110 

Prehearing  Evidence 

4.111 

Admissions 

4.112 

Affidavits 

4.113 

Evidence  Obtained  Through  Discovery 

4.1131 

Depositions 

4.1132 

Interrogatories 

4.1133 

Documents 

4.114 

Best  Evidence 

4.115 

Polygraphs 

4.116 

Handwriting 

4.120 

Testimony 

4.121 

Relevancy 

4.122 

Materiality 

4.123 

Privileged  Matter 

4.124 

Hearsay 

4.125 

Credibility 

4.126 

Perjury 

4.127 

Probative  Value 

4.128 

Circumstantial  Evidence 

4.129 

Opinion 
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4.130 

4.131 

4.132 

4.140 

4.150 


4.210 

4.211 

4.212 

4.220 

4.230 

4.240 

4.250 

4.260 


4.310 

4.320 


5.210 

5.211 

5.212 

5.213 

5.214 


5.310 

5.320 

5.321 


6.110 

6.111 

6.112 

6.113 

6.114 
6.120 
6.121 
6.122 

6.123 

6.124 

6.1241 

6.1242 

6.1243 

6.125 

6.1251 

6.1252 

6.1253 

6.1254 

6.1255 

6.1256 

6.1257 

6.1258 

6.126 

6.127 

6.128 


Official  Notice 

Facts 

Documents 

Evidence  of  Prior  Disciplinary  Actions 
Stipulations 


4 . 200  Burdens  of  Proof 


Preponderance  of  the  Evidence 

Agency  Burden 
Appellant's  Burden 

Substantial  Evidence 

Arbitrary.  Capricious,  or  Abuse  of  Discretion 
Reasonable  Grounds  to  Believe 
Burden  of  Persuasion 
Burden  of  Going  Forward 


4.300  Harmful  Error 


Agency  Procedures 
Presiding  Official's  Rulings 


5.000000  FOI,  Privacy,  and  Sunshine  Acts 

5.100  Sunshine  Act 
5 . 200  Freedom  of  Information  Act 


Exemptions 

Internal  Personnel  Rules  and  Practices 
Statutory  Exemptions 

Inter-  and  Intra -Agency  Memoranda  and  Letters 
Personnel  and  Medical  Files 


5.300  Privacy  Act 


Form  of  Request 
Denial  of  Access 

Appeal  Rights 

6.000000  Jurisdiction 

6. 100  Merit  Systems  Protection  Board  Jurisdiction 

Original  Jurisdiction 

Special  Counsel  Cases 

Senior  Executive  Service  Removals 

Employee  Disciplinary  Actions  under  the  Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act 
Administrative  Law  Judges 

Appellate  Jurisdiction 

Adverse  Actions 

Denial  of  Within-Grade  Step  Increases 
Senior  Executive  Service  Cases 
Discrimination  Cases 

Equal  Employment  Opportunity  Commission 

Mixed  Cases 

Special  Panel 

Non-Appealable  Actions 

Position  Classification 

Promotion 

Performance  Ratings 

Reassignment 

Reinstatement 

Reprisal 

Miscellaneous 

Grievance  Decisions 

Agency  Regulations 

Prohibited  Personnel  Practices 

Review  of  Grievance  Decision 
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6.200  Particular  Parties 


6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6.300  Presiding  Official's  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official  Decisions 

6.400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 

6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 


6.710 

Mootness 

6.720 

Ripeness 

6.730 

Real  Party  in  Interest 

6.740 

Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1 101  note) 

6.900  Statutory  Construction  of  the  Civil  Service  Reform  Act  of  1 978 


7.110 

7.1 

11 

7.1 

12 

7.1 

13 

7.1 

131 

7.1 

132 

7.1 

14 

7.1 

141 

7.1 

142 

7.1 

143 

7.1 

15 

7.1 

151 

7.1 

152 

7.1 

153 

7.310 

7.311 

7.312 

7.313 

7.314 


7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

Negotiated  Grievance  Procedures  in  Collective  Bargaining  Agreements 

Exclusion  of  Specific  Matters  from  Negotiated  Grievance  Procedures 
Arbitration 

Prohibited  Personnel  Practices 

Election  of  Statutory  or  Negotiated  Procedure 

Right  to  Request  Merit  Systems  Protection  Board  Review 

Actions  Based  on  Unacceptable  Performance 

Election  of  Statutory  or  Negotiated  Procedure 

Arbitrator  governed  by  U.S.C.  7701(c)(1) 

Judicial  Review  of  Arbitrator's  Award 
Adverse  Actions 

Election  of  Statutory  or  Negotiated  Procedure 
Arbitrator  governed  by  5 U.S.C.  7701(a)(1) 

Judicial  Review  of  Arbitrator's  Award 

7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 


Agency  Unfair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 
Discrimination  on  the  Basis  of  Union  Membership 
Sponsorship,  Control  or  Undue  Assistance  to  Labor  Organization 
Reprisal  for  Filing  of  Complaint 


20 


7.315 
7.3151 
7.3132 

7.316 
7.3161 

7.317 
7.3171 

7.318 

7.320 

7.321 

7.322 

7.323 

7.324 

7.3241 

7.3242 

7.3243 

7.3244 

7.3245 

7.3246 

7.3247 

7.3248 

7.3249 

7.325 

7.3251 

7.3252 

7.326 
7.3261 

7.327 
7.3271 

7.328 


7.410 

7.420 

7.430 


8.110 

8.111 

8.112 

8.113 

8.114 

8.115 
8.120 
8.121 
8.122 


8.210 

8.211 

8.212 

8.213 

8.220 

8.230 

8.231 

8.240 

8.250 

8.260 

8.270 

8.280 

8.290 


Failure  to  Negotiate  in  Good  Faith  with  a Labor  Organization 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Enforcement  of  Rules  and  Regulations  in  Conflict  with  Prior  Collective  Bargaining  Agreement 

Prohibited  Personnel  Practices  Exception 

Failure  to  Comply  with  any  Provisions  of  Title  5,  Chapter  7 1 

Labor  Organization  Unfair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 

Cause  or  Attempt  to  Cause  Agency  Discrimination  Against  Employee  in  the  Exercise  of  Employee's  Rights 

Coercion  of  Union  Members  with  Regard  to  Discharge  of  Employee  Work  Duties 

Discrimination  Against  Employees  with  Regard  to  Membership 

Race  or  Color 

Creed 

National  Origin 

Sex 

Age 

Preferential  Civil  Service  Status 

Political  Affiliation 

Marital  Status 

Handicapping  Condition 

Failure  to  Negotiate  in  Good  Faith  with  Agency 

Compelling  Need 

Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Call  for  or  Participation  in  Strike,  Work  Stoppage,  Slowdown,  or  Disruptive  Picketing 

Failure  to  Take  Action  to  Prevent  or  Stop 

Failure  to  Comply  with  any  Provision  of  Title  5,  Chapter  71 

7.400  Collective  Bargaining  Agreements 


Enforcement  of  Provisions 
Right  of  Representation 
Interpretation  of  Provisions 


8.000000  Particular  Employment  Categories 

8.100  Administrative  Law  Judges 


Original  Jurisdiction  Action 

Removal 
Suspension 
Reduction  in  Grade 
Reduction  in  Pay 
Furlough  of  30  days  or  less 
Good  Cause 

Conduct  and  Demeanor/Judicial  Temperament 
Bias 


8.200  Particular  Federal  Entities 


United  States  Postal  Service 
Preference  Eligibles 
90  Day  Probationary  Period 
Alcohol  Rehabilitation  Program 

Postal  Rate  Commission 
Law  Enforcement  Personnel 
Federal  Bureau  of  Investigation 

Intelligence  Agencies 
General  Accounting  Office 
Non-Appropriated  Fund  Activities 
Government  Corporations 
National  Guard  and  Air  Force 
Air  Traffic  Controllers 
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8.300  Special  Situations 


8.310 

8.320 

8.321 

8.3211 

8.3212 

8.3213 

8.3214 

8.3215 

8.3216 

8.3217 

8.3218 

8.3219 

8.322 
8.3221 

8.323 

8.324 

8.330 

8.331 

8.332 

8.333 

8.334 

8.340 

8.341 
8.3411 
8.350 
8.360 
8.370 
8.380 
8.390 


8.410 

8.420 

8.421 


8.510 

8.511 

8.512 

8.513 

8.514 

8.515 

8.520 

8.521 

8.522 

8.530 

8.531 

8.5311 

8.5312 
8.53121 

8.532 

8.5321 

8.5322 
8.53221 

8.533 
8.540 

8.550 

8.551 


8.610 


Applicants 

Probationary  Employees 

Post-appointment  Reasons 
Determining  Completion  of  Probation 

Absent  Allegation  of  Partisan  Political  or  Marital  Status  Discrimination 

Allegations  of  Handicap  Discrimination 

Allegations  of  Race  Discrimination 

Allegations  of  Religious  Discrimination 

Allegation  of  Sex  Discrimination 

Allegations  of  Prohibited  Personnel  Practices 

Marital  Status 

Partisan  Politics 

Pre-appointment  Reasons 

Procedures 

Supervisory  or  Managerial  Probationary  Periods 
Resignations  During  Probationary  Period 

Excepted  Service 

One  Year  of  Current  Continuous  Service 
Pre-appointment  Reasons 
Same  or  Similar  Positions 
Handicapped  Appointments 

Preference  Eligible  Employees 

Veterans 

Veterans  Readjustment  Appointees 

Confidential  Employees 
Overseas  Personnel 
Employees  of  District  of  Columbia 
State  and  Local  Employees 
Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 


Military  Duty 

Employment  Related  Injuries 

Fully  Recovered  Employee 


8.500  Senior  Executive  Service 

Types  of  Positions 

Career  Appointee 
Noncareer  Appointee 
Limited  Term  Appointee 
Limited  Emergency  Appointee 
General  Position 

Actions  Within  the  Senior  Executive  Service 

Reassignment 

Transfer 

Appealable  Actions 

Removals 

Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Suspensions  for  more  than  14  Days 
Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Conversion  of  Position  to  Senior  Executive  Service 

Performance  Appraisal 

Removal  from  Senior  Executive  Service 

Hearing 


8.600  Merit  Pay 


Transfer  of  Position  to  Merit  Pay  Status 
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9.000000  Performance  Related  Actions 


9.110 

9.120 

9.130 

9.140 

9.150 


9.210 

9.211 

9.212 

9.213 

9.214 

9.2141 

9.2142 

9.2143 

9.2144 
9.220 


9.310 

9.311 

9.3111 

9.3112 

9.3113 

9.312 

9.313 

9.3131 

9.3132 

9.314 

9.3141 

9.3142 

9.3143 

9.315 
9.3151 

9.316 

9.320 

9.321 

9.322 

9.323 

9.324 

9.3241 

9.3242 
9.32421 

9.325 

9.330 

9.331 

9.332 
9.3321 
9.33211 


10.110 

10.111 

10.1111 

10.1112 

10.1113 

10.112 

10.1121 

10.113 


9. 1 00  Actions  Based  on  Performance 


Denial  of  Within-Grade  Increase 

Reduction  in  Grade 

Removal 

Reassignment 

Promotion 


9.200  Performance  Appraisal  Systems 

Establishment  of  Performance  Appraisal  Systems 

Periodic  Appraisals  of  Performance 

Employee  Participation  in  Establishment  of  Performance  Standards 

Communication  of  Performance  Standards  and  Critical  Elements  to  Employees 

Employee  Performance  Evaluation 

Acceptable  Level  of  Competence  Determinations 

Recognition  and  Awards 

Assistance  in  Improving  Performance 

Opportunity  to  Demonstrate  Acceptable  Performance 

Review  of  Performance  Appraisal  Systems  by  the  Office  of  Personnel  Management 

9.300  Procedural  Rights  in  Actions  Based  on  Unacceptable  Performance 

Reduction  in  Grade  or  Removals 

Notice 

Instances  of  Unacceptable  Performance 

Critical  Elements  Involved 

Timeliness 

Representation 

Response 

Oral  Response 

Written  Response 

Written  Decision 

Specifications  of  Unacceptable  Performance 
Concurrence  of  Higher  Position  Employee 
Timeliness 

Deletion  of  Notice  from  Agency  Record 
Performance  Acceptability  for  One  Year 
Appeal  Rights 

Denial  of  Within  Grade  Increase 

Notice 

Written  Decision 
Timeliness 

Reconsideration  by  Agency 

Written  Decision 

Higher  Level  Employee 

No  Participation  in  Original  Decision 

Appeal  Rights 

Burden  of  Proof 

Substantial  Evidence 

Preponderance  of  the  Evidence — Chapter  75 

Efficiency  of  the  Service 

Nexus 


10.000000  Practice  and  Procedure 

10. 100  Appellate  Jurisdiction 


Prehearing  Procedures 

Filing  of  Appeal  and  Request  for  Hearing 
Right  to  Hearing 
Waiver  of  Right  to  Hearing 
Withdrawal  of  Appeal 
Agency  Response 

Agency  Request  for  or  Appearance  at  Hearing 
Class  Action 


23 


10.114 

10.115 

10.1151 

10.1152 

10.116 
10.1161 
10.11611 
10.11612 
10.11613 

10.117 

10.118 

10.119 

10.120 
10.121 
10.1211 
10.12111 
10.12112 
10.1212 
10.12121 
10.12122 
10.12123 

10.1213 
10.12131 

10.1214 

10.12141 

10.12142 

10.12143 

10.12144 

10.12145 

10.12146 

10.1215 
10.12151 

10.1216 
10.1217 
10.122 

10.123 

10.124 

10.130 

10.131 

10.132 

10.1321 

10.1322 

10.133 

10.140 

10.141 

10.142 

10.143 

10.144 
10.150 


10.210 

10.211 

10.2111 

10.2112 

10.21121 

10.21122 

10.21123 

10.2113 

10.2114 

10.2115 

10.2116 
10.212 
10.2121 
10.21211 
10.2122 
10.21221 
10.21222 


Consolidation  and  Joinder 
Intervention 

Intervention  as  a Matter  of  Right 
Permissive  Intervention 
Discovery  Procedures 
Motion  for  Discovery 
Interrogatories 
Deposition 

Production  of  Documents 
Prehearing  Conference 
Subpoenas 
Request  for  Witnesses 

Presiding  Official 

Duties  and  Powers 

Discretion 

Dismissals 

Failure  to  Prosecute 

Ruling  on  Motions 

Venue 

Interlocutory  Appeals 

Continuance — Stay 

Orders  of  Presiding  Officials 

Compliance 

Decision 

Content 

Effective  Date 

Finality 

Summary  Decision 

Recommended  Decision 

Form 

Hearings 

Postponement 

Closing  the  Record 

Service 

Bias 

Disqualification 
Amicus  Briefs 

Board  Review  of  Initial  Decision 

Board  Reopening 
Petition  for  Review 
Filing  Requirements 
Criteria 

Board  Review  Powers 

Board  Opinion 

Content 
Effective  Date 
Finality 

Reconsideration 

Judicial  Review 


10.200  Original  Jurisdiction 


Special  Counsel  Cases 

Complaints  for  Corrective  Action 
Filing  of  Complaint 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Disciplinary  Actions 

Answer 

Representation 

Hearing 

Party  Response  Rights 
Powers  of  Board 
Board  Decision 
Judicial  Review 
Stays 

Initial  Stay — Section  1208(a) 

Filing  of  Request  for  Stay 

Extension  of  Initial  Stay — Section  1208(b) 

Filing  of  Request  for  Extension  of  Stay 
Agency  Response 
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10.2123 

10.21231 

10.21232 

10.212321 

10.212322 

10.2124 

10.21241 

10.21242 

10.21243 

10.2125 

10.2126 

10.213 

10.2131 

10.2132 

10.2133 

10.2134 

10.2135 

10.214 

10.2141 

10.2142 
10.220 
10.221 
10.222 

10.223 

10.224 

10.2241 

10.2242 

10.225 

10.226 
10.2261 
10.227 

10.230 

10.231 

Indefinite  Stay — Section  1208(c) 

Filing  of  Request  for  Indefinite  Stay 
Opportunity  for  Comment 
Special  Counsel 
Agency 

Powers  of  Board 
Initial  Stay 

Extension  of  Initial  Stay 
Indefinite  Stay 
Board  Decision 
Judicial  Review 
Hatch  Act  Procedures 
Filing  of  Letter  of  Charges 
Response  Rights 
Powers  of  Board 
Board  Decision 
Judicial  Review 
Intervention 

Office  of  Personnel  Management 
Others 

Administrative  Law  Judge  Cases 

Filing  of  Complaint 
ALJ  Response 

Procedural  Rights  (cross-reference  to  10. 1 10) 

Presiding  Official 
Administrative  Law  Judge 
Merit  Systems  Protection  Board 
Powers  of  Board 
Decision 

Recommended  Decision 
Judicial  Review 

Review  of  Rules  and  Regulations 

Office  of  Personnel  Management 

10.300  Cases  Heard  By  Administrative  Law  Judges 
10.400  Representation 

10.410 

10.420 

10.430 

10.440 

Pro  Se 
Attorney 

Other  Representation 
Conflict  of  Interest 

10.610 

10.500  Ex  Parte  Conduct 
1 0 . 600  Substitution  of  Parties 

Death  of  Appellant 

10.700  Former  Adjudication 

10.710 

10.720 

Res  Judicata 
Estoppel 

10.800  General  Board  Powers 

10.810 

10.811 

10.820 

Waiver  of  Board  Regulations 

Untimeliness 

Waiver  of  Non-Statutory  Requirements  in  Board  Orders 

11.110 

11.111 

11.112 

11.113 

11.114 

1 1 .000000  Prohibited  Personnel  Practices 

1 1 . 000  Practices  Prohibited 

Personal  Favoritism 

Improper  Consideration  of  Employee  Information 
Willful  Deception  or  Obstruction  of  Competition 
Forced  Withdrawal  from  Competition 
Unauthorized  Employment  Preferences 
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11.115 

11.120 

11.121 

11.122 

11.130 

11.131 

11.132 

11.133 

11.134 

11.135 

11.136 

11.137 

11.140 

11.141 

11.150 

11.151 

11.1511 

11.1512 

11.1513 

11.152 
11.160 
11.161 

11.170 

11.171 

11.172 


11.210 

11.220 


12.110 

12.111 

12.112 

12.113 

12.114 

12.115 

12.116 
12.120 
12.130 


12.210 

12.220 

12.230 

12.231 

12.232 

12.233 


12.310 


12.410 

12.411 

12.412 

12.420 

12.421 

12.422 

12.430 

12.440 


Nepotism 

Unauthorized  Political  Practices 

Political  Coercion 
Political  Reprisals 

Prohibited  Discrimination 

Age 

Race/Color  and  National  Origin 
Handicapping  Condition 
Sex 

Religion 

Marital  Status 

Political  Affiliation 

Prohibited  Reprisals 

For  Exercising  Appeal  Rights 

Whistleblowers 

Actions  against  Whistleblowers 

Definition  of  Gross  Waste  of  Funds 

Definition  of  Mismanagement 

Definition  of  Abuse  of  Authority 

Reprisals  Against  Whistleblowers 

Actions  Based  on  Non-Periormance  Related  Conduct 

Nexus  to  Efficiency  of  the  Service 

Actions  in  Violation  oi  Merit  Systems  Principles 

Merit  Systems  Principles 
Implementation  of  Merit  Systems  Principles 


1 1 . 200  Burdens  of  Proof 


Definition  of  Personnel  Action 
Authority  to  Take  Action 


12.000000  Reductions  in  Force 

12.100  Actions 


Assignment 

Change  of  Positions  or  Reclassification 

Grade  Retention 

Pay  Retention 

Retreat  Rights 

Remedial  Actions 

Best  Offer 

Furlough 

Separation 


12.200  Retention  Standing 


Competitive  Area 
Competitive  Level 
Retention  Register 

Tenure  of  Employment 
Veteran  Preference 
Performance  Ratings 


12.300  Transfer  of  Functions 


Transfer  of  Employees 


12.400  Procedural  Rights  and  Requirements 


Notice 

General 

Specific 

Appeals 

Burden  of  Proof 
Premature  RIF  Appeal 

Restoration  by  Agency 
Reemployment  Priority  List 
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12.500  Justification 


12.510 

Lack  of  Work 

12.511 

Contracting  Out 

12.520 

Shortage  of  Funds 

12.530 

Reorganization 

12.531 

Invalid  Reorganization 

12.540 

Reclassification 

12.550 

Exercise  of  Reemployment  or  Restoration  Rights 

12.560 

Challenges  to  Bona  Fides 

12.561 

Personal  Reasons 

12.562 

Job  Conditions 

13.000000  Regulation  Review 

13. 100  . Office  of  Personnel  Management  Rules  and  Regulations 

13.110  Facial  Invalidity 

1 3. 1 20  Agency  Implementation 

14.000000  Remedies 

14.100  Reinstatement 

14.110  Backpay 

14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 
1 4 . 400  Corrective  Action 
14.500  Attorney  Fees 

14.510  Statutory  Authorization 

14.520  Interest  oi  Justice 

14.521  Prohibited  Personnel  Practice 

14.522  Clearly  Without  Merit 

14.523  Bad  Faith 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency 

14.525  Agency  Direct  or  Indirect  Knowledge  of  Lack  of  Merit 

14.530  Prevailing  Party 

14.540  Incurred 

14.541  Attorney-Client  Relationship 

14.550  Reasonableness  of  F ees 

14.560  Timeliness  of  Fee  Motion 

14.600  Settlement 
1 4 . 700  Mitigation  of  Penalty 


15.000000  Retirement 

15.100  Retirement  Requirements 

15.110  Early  Retirement 

15.1 1 1 Reorganization,  Reduction  in  Force,  Transfer  of  Function 

1 5 . 1 20  Credit  for  Service 

15. 121  Law  Enforcement  Officers  and  Firefighters 

15.122  Covered  Position 

15.130  Disability  Retirement 

15.131  On  Application  of  Employee 

15.1311  Appeal  to  Merit  Systems  Protection  Board 
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15.13111 

15.13112 

15.132 

15.1321 

15.13211 

15.13212 

15.1322 

15.133 
15.1331 

15.134 

15.135 

15.136 
15.1361 

15.137 

15.138 

15.140 

15.141 

15.142 
15.150 
15.160 


15.210 

15.2101 

15.2102 

15.220 

15.230 

15.240 


15.410 


16.110 

16.120 

16.130 

16.131 

16.1311 

16.1312 

16.1313 

16.140 

16.150 


16.210 

16.211 

16.212 

16.213 

16.214 
16.220 
16.221 
16.222 

16.230 

16.231 

16.232 

16.2321 

16.2322 

16.2323 
16.240 


Scope  of  Review 

Burden  of  Proof 

On  Application  of  Agency 

Appeal  to  Merit  Systems  Protection  Board 

Scope  of  Review 

Burden  of  Proof 

Remand  to  Office  of  Personnel  Management 
Physical  or  Mental  Condition 
Type  of  Evidence 

Impact  on  Performance,  Attendance  and  Conduct 
Total  Disability 

Agency  Obligation  to  Accommodate 
Reassignment 

Re-examination  and  Recovery 
Five-year  Service  Requirement 

Mandatory  Separation 

Law  Enforcement  Officers  and  Firefighters 
Air  Traffic  Controllers 

Retirement  Contributions 
Optional  Retirement 


15.200  Annuities 


Determinations  of  Annuities 

Effects  of  Federal  Employee's  Compensation  Act  Payments 
Forfeiture 

Recovery  of  Annuity  Overpayments 
Appeal  to  MSPB  by  Annuitant 
Survivor  Annuities 


15.300  Involuntary  Retirement 
15.400  Jurisdiction 


Administrative  Action  or  Order 


16.000000  Special  Counsel 

1 6 . 1 00  Investigatory  Authority 

Investigation  of  Prohibited  Personnel  Practices 
Investigation  of  Whistleblower  Allegations 
Investigation  of  Political  Activities 

Hatch  Act  Violations 
Federal  Employees 
District  of  Columbia  Employees 
State  and  Local  Employees 

Investigation  of  Information  Withholding 
Investigation  of  Civil  Service  Violations 


16.200  Prosecution 


Referral  to  Agency  Heads 

Administrative  Appeals  Procedures 

Reports 

Settlement 

Non-Duplication  Policy 
Corrective  Action 

Reasonable  Grounds  to  Believe 
Requests  to  Order  Corrective  Action 

Stays 

Reasonable  Grounds 
Burden  of  Proof 
Section  1208(a) — 15  days 
Section  1208(b) — 30  days 
Section  1 208(c) — Indefinite 

Intervention  Before  Merit  Systems  Protection  Board 
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16.250 

16.251 

16.252 

16.253 

16.2531 

16.2532 

16.2533 

16.254 

16.255 


16.310 

16.320 

16.330 

16.340 


17.110 

17.120 

17.130 

17.140 

17.150 

17.160 

17.170 

17.180 

17.181 

17.182 

17.183 

17.184 

17.185 

17.186 

17.187 


17.210 

17.211 


17.310 

17.320 

17.330 


17.410 

17.420 


Disciplinary  Actions  Against  Employees 

Arbitrary  and  Capricious  Withholding 

Financial  Privacy  Violations 

Hatch  Act  Violations 

Federal  Employees 

District  of  Columbia  Employees 

State  and  Local  Employees 

Prohibited  Personnel  Practices 

Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act  Violation 

16.300  Filing  of  Complaints  Before  Special  Counsel 


Place  of  Filing 
Form  and  Contents 
Withdrawals 

Protection  of  Complainant's  Identity 


17.000000  Suitability  and  Fitness  for  Duty  Examination 

17.100  Criteria  Considered  in  Suitability  Determination 

Delinquency  or  Misconduct  in  Prior  Employment 

Criminal.  Dishonest.  Infamous,  or  Notoriously  Disgraceful  Conduct 

Falsification  or  Fraud 

Alcoholism 

Drug  Abuse 

Loyalty 

Statutory  Disqualifications 
Additional  Factors 

Nature  of  Position 
Nature  and  Seriousness  of  Conduct 
Circumstances  Surrounding  Conduct 
Recency  of  Conduct 

Age  of  Applicant  or  Appointee  at  Time  of  Conduct 
Contributing  Social  or  Environmental  Conditions 
Rehabilitation  Efforts 


1 7 . 200  Standard  Applied  in  Suitability  Determination 


Efficiency  of  the  Service 

Nexus 


17.300  Consequences  of  Negative  Suitability  Determination 


Disqualification 

Removal 

Debarment 


17.400  Fitness  for  Duty  Examination 


Psychiatric  Exam 
Physical  Exam 


18.000000  Employment  Practices 
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FOR  YOUR  INFORMATION 


DIGEST 

The  DIGEST  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other  Board 
orders  and  issuances.  It  is  available  from  the  Superin- 
tendent of  Documents  on  either  a subscription  or  sin- 
gle issue  basis.  Please  address  subscription  or  pur- 
chase inguiries  to:  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  Washington,  D.C. 
20402. 

INITIAL  DECISIONS 

Initial  decisions  made  in  the  regional  offices  are 
available  on  microfiche.  The  microfiche  and  its  in- 
dexes may  be  viewed  in  the  library  at  the  Board's  cen- 
tral office.  To  subscribe  to  the  microfiche  "Federal 
Employee  Appeals  Decisions"  at  $150  per  year  for 
microfiche  and  index,  contact  the  National  Technical 
Information  Service,  5285  Port  Royal  Road,  Spring- 
field,  VA  22161. 

PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit  Systems  Pro- 
tection Board  (Volumes  1 and  2)  and  Index  to  Deci- 
sions of  the  United  States  Merit  Systems  Protection 
Board  eve  available  from  the  Superintendent  of  Docu- 
ments, U.S.  Government  Printing  Office,  Washing- 
ton, D.C.  20402  at  $30  for  the  three-volume  set;  Stock 
No.  062-000-00002-3.  Covering  the  period  of  Jan- 
uary 11,  1979  through  July  22,  1980,  these  volumes 
consist  of  final  actions  taken  by  the  Board  after  the  is- 
suance of  an  initial  decision  in  an  appeal  from  an 
agency  action,  Board  actions  in  cases  where  it  has 
original  jurisdiction,  and  precedential  interlocutory 
actions.  In  most  cases,  the  preceding  initial  or  recom- 
mended decision  is' included.  The  cases  are  indexed 
in  the  accompanying  multi-part  index  volume. 

Volumes  3 and  4 (including  multi-part  index) 
are  available  from  the  Superintendent  of  Documents 
at  $24  for  the  two-volume  set;  Stock  No.  062-000- 
00009-1.  These  volumes  consist  of  Board  final  actions 


taken  under  the  appellate  and  original  jurisdiction 
conferred  by  the  Civil  Service  Reform  Act  of  1978, 
and  precedential  interlocutory  actions  from  July  23, 
1980  through  December  31 , 1980. 

BOARD  ORDERS 

All  Board  orders,  opinions,  and  indexes  may  be 
viewed  in  the  Legal  Publications  Division,  Office  of 
the  Secretary.  Copies  of  individual  decisions  may  be 
obtained  by  sending  a written  reguest  to  the  Office  of 
the  Secretary,  Legal  Publications  Division,  Suite 
1404,  5205  Leesburg  Pike,  Falls  Church,  VA  22041. 
Reguests  should  include  appellant's  name,  docket 
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DEFINITIONS 


These  definitions  are  provided  for  clarification  pur- 
poses only  and  are  not  intended  to  convey  the  strict 
legal  meaning  of  the  term. 

Deciding  Official — the  official  who  renders  the  agen- 
cy's decision. 

Regional  Office — the  Board  office  authorized  to  re- 
ceive appeals  from  the  area  where  the  appellant's 
duty  station  was  located  when  the  agency  action  was 
taken;  there  are  1 1 MSPB  regional  offices. 

Initial  Decision — the  regional  office  decision  made  by 
the  presiding  official  in  response  to  a petition  for  ap- 
peal. The  initial  decision  becomes  final  in  35  days  un- 
less a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes 
the  final  decision.  If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five  days  after  the  is- 
suance of  the  denial. 

Petition  for  Appeal — the  reguest  filed  with  a Board  re- 
gional office  for  review  of  an  agency  action. 

Petition  for  Review — the  request  filed  with  the  three- 
member  Board  in  Washington,  D.C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  designated  by  the 
Board  to  preside  over  any  hearing  or  to  make  a deci- 
sion on  the  record.  The  presiding  official  referred  to 
in  the  DIGEST  summaries  is  usually  a Board  regional 
office  official  designated  by  the  Board  to  perform 
these  duties. 

Proposing  Official — the  agency  official  who  initiates 
an  action  to  be  taken  against  an  employee. 

Addendum  Decision — an  addendum  decision  deals 
with  attorney  fees. 
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